Zoning Board vs. Planning Board/General Community Opposition/Arbitrary and Capricious: Petitioner obtained a setback variance from the board of zoning appeals. Thereafter, the site plan review board approved the site plan but conditioned it upon modifying the plans to conform to the original setback line. Petitioner sought to set aside so much of that approval that negated the variance. Site plan review board argued that it had the authority to make independent decisions. The Supreme Court, Nassau  County ruled for petitioner and the Second Dept. sustained stating, although the site plan review board does have such authority, here the decision was arbitrary and capricious. The only evidence adduced to support the conditioned approval was general opposition by the community. “Thus, the imposition of condition 9 had no objective factual basis in the record, but instead rested on ‘subjective considerations such as general community opposition’ (Matter of Halperin, supra at 772). It was therefore arbitrary and capricious. A planning board may not impose conditions that are not reasonably designed to mitigate some demonstrable defect (see Matter of Castle Props. Co. v Ackerson, 163 AD2d 785, 787-788; Matter of Clinton v Summers, 144 AD2d 145, 147).” Matter of Richter v Delmond, 2006 NY Slip Op 07890, Appellate Division, Second Department, October 31, 2006    
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