ZBA/Variance/Evidence: Petitioner sought a variance to increase the square footage of his house from 650 sq. ft. to 1500 sq. ft. (zoning restricted his lot to 458 sq. ft.). The proposed structure included a steep roof pitch that would accommodate a second story. Several neighbors objected and the Zoning Board of Appeals denied. Petitioner sought to annul that determination and the Supreme Court, Putnam County agreed with petitioner, stating that petitioner previously transformed a dilapidated structure, benefiting the community, and that the variance should be granted because petitioner had the smallest house in the neighborhood and several other neighbors had converted their attics into livable second floors. The Court determined that the ZBA had failed to produce evidence to support its determination. The Second Dept. reversed, stating that a ZBA must consider the benefit to the petitioner against the detriment to the community by considering five factors:

“‘(1) whether an undesirable change will be produced in the character of the neighborhood or a detriment to nearby properties will be created by the granting of the area variance; (2) whether the benefit sought by the applicant can be achieved by some method, feasible for the applicant to pursue, other than an area variance; (3) whether the requested area variance is substantial; (4) whether the proposed variance will have an adverse effect or impact on the physical or environmental conditions in the neighborhood or district; and (5) whether the alleged difficulty was self-created, which consideration shall be relevant to the decision of the board of appeals, but shall not necessarily preclude the granting of the area variance.’”

However, the Court stated that the ZBA is not required to provide supporting evidence as long as the decision is rational. Here, the ZBA decision rested primarily on numbers 1 & 3 and the record did contain some supporting facts. The dissent argued that the ZBA decision was not supported by evidence but was influenced by community opposition. Matter of Merlotto v Town of Patterson Zoning Bd. of Appeals 2007 NY Slip Op 06689, Appellate Division, Second Department, September 11, 2007   
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