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ZBA/Arbitrary and Capricious: Homeowners decided to raze their existing house and replace it with a new one. However, they needed an area variance. The ZBA denied their application based upon a consideration of wetlands setback restrictions and proposed that homeowners expand the existing house. The Supreme Court, Suffolk County, set aside the ZBA decision and ordered the ZBA to grant the variance request. The Second Dept. sustained, stating that the ZBA decision was influenced by community opposition. The  Court did not find any evidence that the new house would negatively affect the “health, safety, and welfare of the neighborhood or community”. On the contrary, the Court stated that the new house would enhance the character of the neighborhood because the new location would increase the distance between the house and wetlands. The Court also pointed out that none of the surrounding lots conformed to the setback restriction. Matter of Schumacher v Town of E. Hampton, N.Y. Zoning Bd. of Appeals, 2007 NY Slip Op 09782, Appellate Division, Second Department, December 11, 2007  
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