Willfully Fail to Close: Plaintiff agreed to sell property to defendant. The contract was contingent upon defendant obtaining financing. The closing date passed and plaintiff sent a "time is of the essence" letter to defendant. Defendant requested an extension for financing but plaintiff showed for the closing as set forth in the letter. Defendant failed to produce funds and plaintiff claimed default. The Supreme Court, Kings County, after a bench trial, denied specific performance for defendant but gave judgment to defendant for the amount of the downpayment. On appeal, the Second Dept. sustained..."Fortini did not have sufficient funds to complete the purchase on the law day. Consequently, the trial court's determination that he was not entitled to specific performance was supported by a fair interpretation of the evidence. The evidence also supported the trial court's determination that Fortini was nevertheless entitled to the return of his down payment. Pursuant to the specific terms of the contracts, IBC could retain the down payment only if Fortini "willfully" failed to close. The evidence demonstrated that Fortini acted diligently and in good faith, but was unable to procure financing prior to the closing date." However, the court reformed the award…"We note that in this consolidated action, both parties sought a declaration regarding Fortini's right to the return of the down payment. Consequently, the trial court should have issued a declaration in favor of Fortini rather than awarding a money judgment…" International Baptist Church, Inc. v Fortini, 2005 NY Slip Op 06007, Appellate Division, Second Department, July 18, 2005
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