Will/Deed/Fraud: Plaintiff and his father fell out with each other. A year later, father willed everything to plaintiff’s sisters. Thereafter, father was diagnosed with dementia and on the same day as the diagnosis, father executed a deed and power of attorney to sisters. Sisters used the power of attorney to divert funds from father’s IRA (plaintiff was a named beneficiary). Father died and two years later, plaintiff sought to be appointed administrator of father’s estate. Sisters sought to probate the will three months after brother’s petition. Their application to probate the will excluded real property. The parties provided depositions during the probate. A year later, and more than 6 years after father’s deed to sisters, plaintiff brought this action to set aside the deed based upon fraud and to set aside the transfers from the IRA. The Supreme Court, Suffolk County barred the fraud claim because of limitations. The Court stated that 6 years had passed since the actual fraud and that 2 years had passed since the date that plaintiff knew or should have known about the fraud - the Court stated that plaintiff should have made the deduction regarding the deed inasmuch as the sisters did not include real property in the application to probate to probate their father’s will. The Court also ruled that the plaintiff’s claim for the diverted IRA funds was time barred. Plaintiff appealed and the Second Dept. sustained and reversed. The Court upheld the fraud claim with respect to the deed, but as to the IRA, the Court stated...“However, the Supreme Court should not have dismissed the remaining causes of action alleging, inter alia, that the defendants used the power of attorney to remove the plaintiff as a beneficiary under the IRA. ‘Where it does not conclusively appear that a plaintiff had knowledge of facts from which the fraud could reasonably be inferred, a complaint should not be dismissed on motion and the question should be left to the trier of the facts’ (Trepuk v Frank, 44 NY2d 723, 725). Here, there was no indication in the challenged pleading or in the papers submitted by the defendants on their motion as to when the plaintiff became aware that the father owned the IRA, and when the defendants withdrew the money from it. Further, since an IRA is a non-probate asset passing by operation of law, it would not have been included within the gross estate inventory in the probate petition. As such, this question should be left for the trier of fact (see Trepuk v Frank, 44 NY2d at 725; Mitschele v Schultz, 36 AD3d 249, 256; Thompson v Whitestone Sav. & Loan Assn., 131 AD2d 749, 751).” Oggioni v Oggioni, 2007 NY Slip Op 09749, Appellate Division, Second Department, December 11, 2007
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