Unitrust/Trustee-Interested Beneficiary/Fiduciary: Trust had income of $190,000 each year which was paid to income beneficiary. Trustees, who were also remaindermen, elected to treat the trust as a unitrust (EPTL 11-2.4) and according to the statute, gave the income beneficiary an amount equal to 4% of the principal each year, or $70,000 each year in this instance. The trustees made the election apply retroactively. The attorney in fact for the income beneficiary filed suit to have the unitrust election set aside based upon the apparent conflict of interest and alleged breach of fiduciary duty to the income beneficiary. The Surrogate's Court, Westchester County denied summary judgment to petitioner on the unitrust election but granted petitioner's request to set aside the election by the trustees to have the election apply retroactively. The Second Dept. sustained the election but reversed the decision to set aside the retroactive application. "… the petitioner contends that the election of unitrust status by a trustee who is also a remainderman is a per se violation of the trustee's fiduciary duty. In the absence of a statutory ban, however, the petitioner can prevail on this claim only by demonstrating that the authority of such a trustee to make such an election is incompatible with the fiduciary obligation under which the trustee operates. We conclude that it is not." As to the retroactive effect…" Since the statute thus authorizes the trustees who have made the election to specify its effective date (see EPTL 11-2.4[d][1]), the date they have specified must control."  "Since the language of the relevant statute here unambiguously permits the trustees to determine that the election will apply retroactively, if the election is sustained, it shall be permitted to apply on the date selected by the trustees". The case was sent back for a hearing on issues that involved portions of the statute authorizing the unitrust election. Matter of Heller, 2005 NY Slip Op 06428, Appellate Division, Second Department, August 15, 2005
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