Unconstitutional Taking/Economic Impact/Reasonable Investment-Backed Expectations: Developer (bank) obtained health dept. approval for a 36 lot subdivision with a central waste system. Two years later, and prior to construction, NYC Dept. of Environmental Protection adopted watershed regulations and revoked the approval. Developer then obtained approval for a 17 lot subdivision and sold the property for “20%” of the pre-revocation value. Developer filed suit maintaining that the enforcement of the watershed regulations amounted to an unconstitutional taking. The Supreme Court, Putnam County dismissed the complaint and the Second Dept. sustained. First, the Court stated that the complaint failed to state a cause of action under the watershed regulation as that cause inures to the benefit of those individuals who are required to remove buildings due to enforced construction of a water treatment system. Here, the developer did not allege the removal of buildings. Second, the Court stated that the action did not constitute a regulatory taking…“Instead, the constitutionality of the regulation is determined under a balancing test which involves an examination of various factors including the “economic impact of the regulation, the extent to which the regulation has interfered with reasonable investment-backed expectations, and the character of the governmental action…[t]he property owner bears a heavy burden of demonstrating by dollars and cents evidence that under no permissible use would the parcel as a whole be capable of producing a reasonable return upon enforcement of the challenged regulation…” The Court ruled that, as the developer failed to argue that it did not realize a “reasonable return” on the sale of the property, evidence of economic impact was insufficient as a matter of law. Putnam County Natl. Bank v City of New York, 2007 NY Slip Op 01280, Appellate Division, Second Department, February 13, 2007      
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