Trustee-Beneficiary-Attorney’s Inaction Excuses Co-Trustee’s Failure to Account for Funds: Petitioner and respondent were co-trustees along with their father under a trust. Father and respondent effectively managed the trust and petitioner did not inquire as to trust affairs in order to keep the family peace. Father died and four years later, petitioner sued for an accounting from respondent. Respondent repeatedly claimed that she did not have financial records and that the trust income was expended by the father for his own expenses. Surrogate’s Court, New York County, entered an order requiring respondent to pay damages to petitioner. Respondent appealed urging limitations and laches. The First Dept. reversed the decision, implying a defense of laches...“Here, petitioner, an attorney, was well aware of her rights to obtain documents relating to the trust. Indeed, she had consulted counsel with a view toward commencing an action to compel production of trust documents in 1990, some 12 years before she actually commenced the action for an accounting. Although she argued that she did not want to create family tensions by commencing an action at that time, she failed to take any steps short of litigation to enforce her individual rights as well as her obligations as co-trustee.”  “While laches must be pleaded and proved by the party asserting it, respondent's answers to the petitions for a compulsory accounting and to take and state an account, liberally construed (CPLR 3026) alleged petitioner's inaction and acquiescence adequately to have put petitioner and the court on notice that she was raising the defense of laches (CPLR 3013). Hufnagel v Martin, 2005 NY Slip Op 08192, Appellate Division, First Department, November 3, 2005 
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