Time of the Essence/Delay/Rescission/Material Breach: Plaintiff/seller and defendant/buyer entered into a sales contract. The defendant was to tender a down payment and either assume plaintiff's loan or make other financing arrangements. A date was set for closing but time was not "of the essence". The closing did not occur, however, defendant tendered the down payment and made plaintiff's mortgage payments anyway. Plaintiff accepted the down payment. Thereafter, plaintiff sued to rescind the contract and defendant countered for specific performance. Both parties moved for summary judgment and the Supreme Court, Rockland County, ruled for defendant and ordered the plaintiff to execute a deed. Plaintiff appealed and the Appellate Division, Second Dept. sustained…"'Delay in performance of a contract where time is not of the essence is not a material breach on which to base the equitable remedy of rescission' (Luo v Main St. Assocs., 212 AD2d 675; citing Chung Li-Chou v Main St. Assocs. 208 AD2d 670 ). In any event, the plaintiff's complaint, to the extent it seeks rescission of the contract, is without merit. Rescission is not appropriate where, as here, the status quo cannot be 'substantially restored' (Rudman v Cowles Communications, 30 NY2d 1, 14; see Kamerman v Curtis, 285 NY 221; Marshall v Alaliewie, 304 AD2d 1026; Sokolow, Dunaud, Mercadier & Carreras v Lacher, 299 AD2d 64, 71; Fink v Friedman, 78 Misc 2d 429)." Singh v Carrington, 2005 NY Slip Op 04405, Appellate Division, Second Department, May 31, 2005 
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