Subordinate Mortgage/Foreclosure/Surplus: Senior mortgagee foreclosed. Subordinate mortgagee purchased at the sale. Referee paid senior mortgagee and tendered excess proceeds into the court. Subordinate mortgagee failed to request the excess funds within four months of the filing of the referee’s report of sale. Owner filed a notice of claim for the funds and subordinate mortgagee responded with its own notice of claim. The Supreme Court, Suffolk County, ruled that subordinate mortgagee’s purchase satisfied its mortgage and that the request for excess proceeds was not timely. The Court granted an order for owner and the Second Dept. reversed…“Under the circumstances, Bank One's untimely cross motion was a mere irregularity for which an extension may be granted (see CPLR 2001, 2004), not a waiver of its rights”… “Senior mortgagees that purchase the premises for an amount that encompasses the debt owed to them are deemed to have satisfied their mortgages (see Whitestone Sav. & Loan Assn. v Allstate Ins. Co., 28 NY2d 332; Kessler v Government Empls. Ins. Co., 179 AD2d 492). In contrast, here, Bank One's subordinate mortgage was not satisfied when it purchased the premises, as the proceeds of the sale satisfied only Washington Mutual's senior mortgage, taxes, and fees, with the remaining funds deposited with the Suffolk County Treasurer.” Washington Mut. Home Loans, Inc. v Jones, 2006 NY Slip Op 02359, Appellate Division, Second Department, March 28, 2006 
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