Specific Performance/Remedies/Liquidated Damages: Buyer brought specific performance action against seller. The contract contained liquidated damages provisions as a remedy for both parties. The seller’s clause however, also stated that liquidated damages is the “sole remedy” for seller. Seller, having offered to pay the liquidated damage amount, moved to dismiss arguing that the liquidated damages language applied to both parties.  The Supreme Court, Queens  County, granted and the Second Dept. reversed stating that the contract will be enforced as written…“Contrary to the conclusion of the Supreme Court, the provisions of the contract, when read as a whole, do not limit the plaintiffs' remedy for the seller's breach to liquidated damages. ‘[W]hen parties set down their agreement in a clear, complete document, their writing should as a rule be enforced according to its terms’ (W.W.W. Assoc. v Giancontieri, 77 NY2d 157, 162). ‘The law is now well settled that a liquidated damages provision will not in and of itself be construed as barring the remedy of specific performance…For there to be a complete bar to equitable relief there must be something more, such as explicit language in the contract that the liquidated damages provision was to be the sole remedy’ (Rubinstein v Rubinstein, 23 NY2d 293, 297-298; see Barclay Arms Assoc. v Clemente, 98 AD2d 892). Paragraph 21(a) of the contract specifically provided that the seller's ‘sole remedy’ for breach by the plaintiffs was retention of the $5,000 downpayment as liquidated damages. Paragraph 21(b), however, provided that the plaintiffs’ remedy for the seller's failure to close was ‘liquidated damages’ in the sum of $100,000. Since the contract did not limit the plaintiffs' damages to liquidated damages, the plaintiffs’ action for specific performance is not precluded (see W.W.W. Assoc. v Giancontieri, supra at 162; cf. Filiotis v Noonan, 150 AD2d 425).” Coizza v 164-50 Crossbay Realty Corp., 2007 NY Slip Op 01508, Appellate Division, Second Department, February 20, 2007   
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