Specific Performance/Mortgage Contingency/Time of the Essence/Extension: Plaintiff and defendant entered into a contract wherein plaintiff agreed to purchase property from defendant. The contract contained a mortgage contingency clause that gave defendant the right to cancel the contract or extend the time for performance in the event that plaintiff could not procure a mortgage within 45 days of the date of contract. Plaintiff, anticipating that the mortgage commitment could not be secured within 45 days, sent a letter to defendant requesting an extension. Defendant did not respond. Plaintiff obtained a mortgage commitment some months later and delivered it to defendant but defendant refused to schedule a closing. Plaintiff brought an action for specific performance and moved for summary judgment. Defendant countered for 25K, arguing that plaintiff’s delay caused damages and that defendant did not extend the contract. The Supreme Court, Kings  County, granted for plaintiff and the Second Dept. sustained. “Despite the provisions of the mortgage contingency clause, the defendant neither cancelled the contract nor extended the plaintiff's time to secure a mortgage commitment. His purported cancellation, contained in his answer to the plaintiff's complaint, was untimely since the cancellation was made after the plaintiff tendered the mortgage commitments and sought to close title (see Schatten v Briedis, 163 AD2d 379). The undisputed fact that the defendant refused to close title constituted an anticipatory breach of the contract obviating a need by the plaintiff to tender performance prior to commencement of the instant action (see Huntington Min. Holdings v Cottontail Plaza, 60 NY2d 997).” Yitzhaki v Sztaberek, 2007 NY Slip Op 01868, Appellate Division, Second Department, March 6, 2007
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