Specific Performance/Mortgage Contingency Clause: Plaintiff agreed to sell to defendant. The contract contained a mortgage contingency clause whereby defendant was to obtain a mortgage at the prevailing interest rate. Defendant did receive a mortgage commitment. However, the proposal was for two mortgages; the primary loan at the prevailing interest rate, and a second mortgage at a higher rate. Defendant cancelled the contract because the second mortgage contained a higher interest rate. Plaintiff sued to retain the down payment based upon a breach argument. Defendant moved for summary judgment to dismiss and for a return of the down payment. The Supreme Court, Suffolk  County, granted for defendant and the Second Dept. sustained stating that the defendant complied with the contractual requirements and was entitled to summary judgment. 1951 Bedford Hills Corp. v Hardie, 2006 NY Slip Op 08753, Appellate Division, Second Department, November 21, 2006
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