Specific Performance/Extension of Time for Subdivision Approval: Plaintiff agreed to purchase property from Defendant. The contract was contingent upon defendant obtaining subdivision approval. Both parties had the right to cancel the contract if the approval was not obtained within 9 months. However, plaintiff also had the right to extend the time for approval. Approval occurred some two years after the contract. During that interim, plaintiff provided correspondence to defendant indicating a desire to continue the contract. However, defendant returned the down payment and cancelled the contract after obtaining the approval. Plaintiff sued for specific performance and the

Supreme Court, Suffolk  County, dismissed the action based upon defendant’s right to cancel after 9 months. The Second Dept. reversed stating that defendant’s right to cancel was subject to plaintiff’s right to extend…“The defendant's construction of this provision whereby his cancellation right vested once the nine-month period lapsed and could be exercised even if the plaintiff extended the period renders the plaintiff's accompanying extension clause meaningless and without force and effect. This is to be avoided (see T.M. Bier & Assoc. v Piraino, supra).” McCabe v Witteveen, 2006 NY Slip Op 08749, Appellate Division, Second Department, November 21, 2006

opinion
