Specific Performance/Due on Sale: Defendant-seller owned a vacant lot next to his residence. Plaintiff-purchaser agreed to purchase the vacant lot. The contract required title to be conveyed clear of encumbrances. Purchaser obtained building permits and then found out that the mortgage encumbering seller’s residence also encumbered the adjacent lot. Purchaser waived all objections to title and demanded and attended a closing but seller failed to show. Plaintiff sued for specific performance and the Supreme Court, Richmond County, granted summary judgment to seller, reasoning that the purchaser did not have the right to unilaterally waive objection to title. The Second Dept agreed that the contract gave seller rights where title was unmarketable.  However, the Court reversed summary judgment for defendant as defendant failed to produce evidence that the adjacent lot was in fact encumbered and defendant failed to produce evidence that the mortgagee intended to foreclose upon the sale of the lot.  “Thus, triable issues of fact exist, including the accuracy of their claim that the mortgage encumbered both parcels, that they were unable to remove the property from the mortgage, or that a foreclosure action would be commenced upon a transfer of title. Further, no evidence was presented that the remaining parcel upon which the defendants' home sat would be insufficient to secure the mortgage debt.” Zilinski v Graziano, 2006 NY Slip Op 00352, Appellate Division, Second Department, January 17, 2006 
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