Specific Performance/Cancellation Clause/Oral Modification: Plaintiff sued defendant for specific performance. Defendant sought summary judgment based upon the contract cancellation clause. The Supreme Court, Richmond County, denied and the Second Dept. sustained. The defendant did produce evidence sufficient to show a cancellation pursuant to the language of the contract. However, the plaintiff produced evidence that the parties made an oral modification and that plaintiff had partially performed. “However, in opposition to the cross motion, the plaintiff submitted sufficient admissible evidence, in the form of affidavits and correspondence between the parties' representatives, to raise triable issues of fact as to whether there was partial performance of an oral modification and therefore whether the parties validly modified their agreement, whether the defendants should be estopped from exercising their right to cancel the contract (see Rose v Spa Realty Assoc., 42 NY2d 338, 343-344; J & R Landscaping v Damianos, 1 AD3d 563, 564-565), and whether the defendants waived the provision of the contract upon which they presently rely (see Kistela v Ahlers, 22 AD3d 641; Golfo v Kycia Assoc., 15 AD3d 540; Ehrenpreis v Klein, 260 AD2d 532; Gresser v Princi, 128 AD2d 752). Accordingly, contrary to the defendants' contention, the Supreme Court properly denied their cross motion for summary judgment.”  Donald v Barbato, 2006 NY Slip Op 01573, Appellate Division, Second Department, March 7, 2006 
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