Special Exception/Zoning/Mayoral Veto: Petitioner applied for a special exception to operate a rock crushing facility in an industrial zone. The zoning board of appeals granted and the mayor vetoed. Petitioner sought to set aside the veto based upon an arbitrary and capricious argument. The mayor argued that his decision was not subject to judicial review. The Supreme Court, Westchester County, found for the petitioner and annulled the veto. The Second Dept. upheld…"Contrary to the arguments advanced by the Mayor, however, the exercise of the mayoral veto power with respect to a special exception use permit is subject to review in a proceeding pursuant to CPLR article 78. Although there are circumstances in which the judiciary will decline to exercise its authority out of 'deference to a coordinate, coequal branch of government'…those considerations are not present here. The Mayor is not co-equal to the state judiciary. Moreover, the exercise of the mayoral veto in issue here, effectively denying a special exception use permit, is a quintessentially administrative act that is subject to judicial review pursuant to CPLR article 78." The Court went on to say that the mayor's veto was arbitrary and capricious because he exercised the veto power simply to placate neighbors who voiced unsubstantiated objections. Matter of Juda Constr., Ltd. v Spencer, 2005 NY Slip Op 06602, Appellate Division, Second Department, September 6, 2005 
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