Site Plan Condition Maintaining Aesthetic View Not An Unconstitutional Taking: Property owner sought to place a residence on a ten-acre tract. Portions of the 10 acre tract lie within Town's environmental protection overlay districts ("EPOD"). Town approved the building permit subject to owner placing development restrictions on those portions within the EPODs. Owner brought suit claiming an unconstitutional taking. The supreme court and appellate court upheld the town. The Court of Appeals upheld as well. The argument involved the proper takings test and the Court emphasized the fact that the landowner retained control over the property.  "Critically, they retained the right to exclude others from the entirety of their ten-acre parcel". Hence, there was no taking. The Court distinguished this case from other takings cases where the condition required a grant of property or other interest such as an easement. Writers Comment: The court made no connection between the condition and public use…"Thus, we decline the Smith's invitation to extend the concept of exaction where there is no dedication of property to public use…". The Court would be adverse to the opinion that a town extracts a sort of de facto  dedication where private property is required to be set aside for public aesthetic purposes in exchange for a permit. Matter of Smith v Town of Mendon; 2004 NY Slip Op 09407; Court of Appeals; December 21, 2004  
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