Second Will/Third Wife/Testamentary Capacity: Decedent created will with his then-wife and other family members as beneficiaries. Thereafter, decedent divorced, married his ex-wife’s niece and after two and a half years, created a new will leaving everything to the new wife. Decedent died within a year of creating the new will and wife submitted the will for probate. Contestants, the prior beneficiaries, moved to vacate the order for the new will and sought to probate the old will. The Supreme Court, Suffolk County, denied contestant’s petition and dismissed without a hearing. The Second Dept. reversed stating that the Supreme Court abused its discretion by rendering a decision in this instance without an order. “The petitioner submitted documentary proof tending to support her claim that the decedent was suffering from advanced stages of Alzheimer's disease at the time he executed the 2002 will, less than a year before his death. Medical records and a missing persons report both indicated that the decedent suffered from memory loss and was confused. The 1993 will, executed when the decedent was still married to his second wife, indicated that his testamentary intentions were to leave his estate to his then-wife and various members of his extended family with whom the decedent was close as indicated by the various affidavits submitted by the petitioner in support. While bequeathing one's entire estate to one's spouse is not unusual or inexplicable, here, the relatively short duration of time between the decedent's marriage to Rosa Loverme and the execution of his new will (two and one-half years), and the complete elimination of his extended family from his testamentary plan under the new will, suggest that undue influence possibly was exerted on the decedent.” Matter of Loverme, 2006 NY Slip Op 02376, Appellate Division, Second Department, March 28, 2006 
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