Right of First Refusal and "Transfer" of Property: Plaintiff, who leased space from defendant, had a right of first refusal in the lease contract. Defendant sold 40% of its interest in the property without consulting plaintiff. Plaintiff sued for various causes of action. The supreme court granted defendant's motion for summary judgment finding that the transfer did not amount to a "sale" and therefore, the right of first refusal was not triggered. The appellate court reversed for further discovery, noting that all transfers of property do not trigger a right of first refusal. Defendant "correctly contended that not all transfers of title amount to a 'sale' triggering the right of first refusal. For example, absent fraud or bad faith, neither the distribution of a corporation's asset to its president, director, and sole shareholder (see Kings Antiques Corp. v Varsity Props., 121 AD2d 885; see also Midland Container Corp. v Sophia Realty Corp., 65 AD2d 784), nor the sale of leased premises by a partnership to its general partner (see Linden Blvd. v Elota Realty Co., 196 AD2d 808, 810) has been held to trigger a right of first refusal. Similarly, neither the sale of the outstanding stock of a corporate landlord to a third party, nor the subsequent merger of the landlord into that third party, has been held to trigger a right of first refusal (see Torrey Delivery v Chautauqua Truck Sales & Serv., 47 AD2d 279)." However, "[C]ourts in this State and elsewhere, however, have held that the sale to a third party of a partial interest in leased premises may, under certain circumstances, trigger a right of first refusal (see Colonie Motors v Heritage Corp. of N.Y., 61 AD2d 1105; see also Prince v Elm Inv. Co., 649 P2d 820 [Utah])." There was evidence that the transfer was accommodating the development of the property into townhomes. This is some evidence that defendant did or was going to develop the property and sell without giving plaintiff the right of first refusal. New York Tile Wholesale Corp. v Thomas Fatato Realty Corp.; 2004 NY Slip Op 09272; Appellate Division, Second Department; December 13, 2004     
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