Right of First Refusal/Specific Performance: Plaintiff held a right of first refusal on property owned by defendant. Defendant received an offer from a third party and plaintiff tendered its election to exercise the option. Defendant provided a contract to plaintiff but plaintiff failed to execute as the parties were still talking terms. Meanwhile, the contract between the third party and the defendant failed to materialize and third party withdrew the offer to defendant and defendant withdrew its offer to plaintiff. Plaintiff sued for specific performance. The Supreme Court, Suffolk County, denied defendant’s motion for summary judgment because plaintiff matched the third party offer. The Second Dept. reversed citing two arguments…first, the right of first refusal does not give the optionor the right to haggle with the seller and two, the right of first refusal can only be exercised while there exists a contract between seller and third party. Here, there was never any contract between the defendant and the third party and the exercise of the option was not effective. M & A Motors, Inc. v Disco Realty, Inc., 2005 NY Slip Op 09503, Appellate Division, Second Department, December 12, 2005 
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