Restrictive Covenant/Restraining Order/HOA: Home Owners Association sought to enjoin defendant from erecting a fence pursuant to restrictions that required HOA consent for “any structure” and “fences of any kind”. Defendant apparently maintained a waiver argument. The Supreme Court, Nassau County ruled for HOA and the Second Dept. sustained…“Contrary to the defendant's argument, the court properly determined that the plaintiff had a likelihood of success on the merits because the defendant's intended improvements are specifically prohibited, absent the plaintiff's approval. The court also correctly found that the plaintiff was able to show irreparable injury to the essential feel or architecturally harmonious character of the community absent the grant of the preliminary injunction (see generally Deak v Heathcote Assn., 191 AD2d 671, 673 [when association members placed value on restriction and rejected waiver of restriction, value of restriction is shown]). Finally, the plaintiff showed the equities balance in its favor because the defendant purchased the property subject to the recorded restrictions, and thus began the building of the piers and gate with full knowledge of the restrictions (see generally Smith v Sheppard, 301 AD2d 913, 915).” The Court found that the HOA decision making process was made in good faith inasmuch as HOA determined that the proposed fence was much larger than the other fences in the community. Lattingtown  Harbor Prop. Owners Assn., Inc. v Agostino, 2006 NY Slip Op 08219, Appellate Division, Second Department, November 14, 2006 
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