Restriction/Building Permit/Future Illegal Use: Plaintiff sought to build a dormitory on land that was subject to a recorded restriction limiting use to “a Community Facility Use” as defined in the city code (property was previously improved by a school). The code definition includes “college or school student dormitories”. However, city reviewed the plans and found little to distinguish the dormitory from an apartment building. City, attempting to prevent a hardship acquiescence to a change of use at a later date, required plaintiff to submit evidence that the dormitory was going to be used by a college or a school. Plaintiff could not produce any potential colleges or schools that would use the dormitory, hence, city denied the building permit. Plaintiff filed a CPLR Art. 78 proceeding and the Supreme Court dismissed. However, the Second Dept. sided with plaintiff, citing case law that prevents building departments from denying permits based upon possible “future illegal use”. The Court of Appeals however, distinguished the case law and reversed the Second Department.. The Court pointed out that in the prior instance, the proposed use, a single family dwelling, was likely be used initially for its intended purpose and that a change in use to a two-family dwelling was remote. Here however, as the plaintiff could not produce evidence that the dormitory would be used as a dormitory at the outset, the “future illegal use” argument was more compelling and the city was justified in requiring proof of tenancy. Matter of 9th & 10th St. L.L.C. v Board of Stds. & Appeals of City of New York, 2008 NY Slip Op 02678, Court of Appeals, March 25, 2008
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