Restraint on Alienation/Deed Strictly Construed: Sister conveyed property to herself and her brother containing the following clause…“The grantees herein expressly understand and agree that the above property shall not be sold, encumbered or conveyed until their mother, Concettina Graffeo, shall die; and then the above property may only be sold, encumbered or transferred with the written consent of both grantees. During the life of Concettina Graffeo, all above restrictions may be removed with her signature & other grantees. The grantee, Louis Anthony Graffeo, is signing this deed as evidence of his consent to the foregoing, and his agreement to be bound by the foregoing restrictions.” Mother died and brother brought a partition action. The Supreme Court, Kings County, denied summary judgment to brother based upon the restriction in the deed but the Second Dept. reversed, stating that, as the deed failed to provide a remedy in those instances where either party failed to consent, the brother may maintain the partition action because the deed failed to expressly prohibit partition...“In any event, the 1978 Deed language does not expressly preclude the commencement of a partition action or other proceeding, where the parties could not agree, or if a party unreasonably withheld its consent to the sale or alienation of the Property (see Chiang v Chang, 137 AD2d 371, 372, citing Chew v Sheldon, 214 NY 344, 348-349)”. The sister previously brought and lost an action to set aside her conveyance as fraudulent. Graffeo v Paciello, 2007 NY Slip Op 09724, Appellate Division, Second Department, December 11, 2007
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