Referral to Arbitration Does not Mandate Cancellation of Lis Pendens/Case of  First Impression: Plaintiff transferred real estate to her sons in exchange for an annuity. The agreement for the transfer of the property included an arbitration clause. The sons failed to tender the payments and plaintiff sued to, amongst other causes, impose a constructive trust on the property and filed a notice of pendency. (CPLR 7502(c) authorizes injunctions and attachments to aid arbitration but does not provide for the filing of a lis pendens). Defendants argued bad faith and moved for enforcement of the arbitration clause and to cancel the lis pendens due to the abatement of the action pending arbitration. The Supreme Court, Queens, County, granted the motion for arbitration but denied the cancellation of the lis pendens. The defendant appealed arguing that, as CPLR 6415(a) requires cancellation of a lis pendens where the action has been settled, discontinued or abated, the referral to arbitration was in effect, an abatement of the action requiring cancellation of the notice of pendency. The Second Dept. sustained stating that an abatement for arbitration is not the same as a discontinuance because the parties may still seek to confirm, modify or vacate the award. “The appellants claim that the relief they obtained under CPLR 7503(a) to compel the arbitration of the plaintiff's causes of action, in effect, stayed the pending action in court. Indeed, it did that. But, this does not mean that the action is dismissed, and in that sense, abated.” The Court also addressed permissive cancellation under CPLR6514(3) and refused the defendant’s bad faith filing argument…“Yet, the plaintiff at bar can escape the accusation of bad faith on the theory that the defendants' fraud vitiated their agreements including the arbitration clause.” Nastasi v Nastasi, 2005 NY Slip Op 08691, Appellate Division, Second Department, November 14, 2005 
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