Property of Estate-Joint Account/Imprudent Management/Executor Surcharged: Mother and son placed funds into a joint account prior to mother’s death. Son was the executor of mother’s estate and did not classify the joint account as estate property. Daughter sought to have the joint account brought into the estate. Daughter also challenged brother-executor’s failure to invest property pursuant to mother’s will (will directed executor to invest half of property into cds for sister’s son but executor retained mother’s funds in a small mutual fund founded and managed by executor which lost most of its value). The Surrogate’s Court, Rockland County, granted sister’s objection to the joint account and denied sister’s objection to that part of the accounting regarding the investment. The Second Dept. reversed both rulings, stating that the joint account should not have been brought into the estate because the evidence showed that the account was not for mere convenience. The Court also required brother to replenish the lost funds…“Under the circumstances, we agree with the objectant, Sheryl Katz, who is the personal representative of the estate of Gary Katz, that the executor/trustee breached the terms of the will and engaged in imprudent management in violation of EPTL 11-2.2(a)(1). Accordingly, the executor/trustee should be surcharged with respect to Gary Katz's share of the Bank Street Fund holdings. ‘Where, as here, a fiduciary's imprudence consists solely of negligent retention of assets it should have sold, the measure of damages is the value of the lost capital,’ i.e., ‘the value of the stock on the date it should have been sold,’ less ‘the proceeds from the sale of the stock’ (Matter of Estate of Janes, 90 NY2d 41, 55).” Matter of Katz, 2007 NY Slip Op 06431, Appellate Division, Second Department, August 14, 2007
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