Probate/DNA Testing: Petitioner, claiming to be a child of decedent, filed a motion for an accounting. Executor opposed and argued standing. Petitioner sought DNA testing and executor argued that petitioner failed to trigger the right to DNA testing by failing to first provide corroborative evidence that petitioner was a child. The Surrogate’s Court, Kings County, ordered the testing. The Second Dept. reversed. EPTL 4-1.2(a)(2) is the applicable provision for DNA testing. (D) of that section provides for testing before the death of the decedent and was not applicable here. However, (C) provides a “clear and convincing” standard coupled with proof that the decedent openly acknowledged the child. The Court stated that DNA testing can be administered under (C)…however, the proponent must first establish that the deceased “openly and notoriously acknowledged the child as his own” before testing can be administered. This is to discourage unsubstantiated claims as the DNA process can become complicated, especially where remains must be exhumed. The Court sent the case back for a determination as to whether petitioner had any proof that decedent made any public acknowledgments. The Court also noted that the Fourth Dept. has addressed this issue and does not require “public acknowledgment” as a prerequisite for DNA testing. Matter of Davis, 2006 NY Slip Op 00510, Appellate Division, Second Department, January 24, 2006 
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