Private Nuisance: Condominium foreclosed against owner’s unit for common charges. Owner countered with a nuisance claim, alleging that the exhaust fans were too noisy and violated city ordinance. Both parties presented experts and the Supreme Court,  Kings  County, found a 37% diminution for owner. The Second Dept. sustained… “The elements of a private nuisance cause of action are ‘(1) an interference substantial in nature, (2) intentional in origin, (3) unreasonable in character, (4) with a person's property right to use and enjoy land, (5) caused by another's conduct in acting or failure to act’ (Copart Indus. v Consolidated Edison Co. of N.Y., 41 NY2d 564, 570; see Vacca v Valerino, 16 AD3d 1159;  Zimmerman v Carmack, 292 AD2d 601). The evidence adduced at trial, including Whitmore's testimony that the unreasonable level of noise created by the fans prevented her from using her deck and sleeping in her bedroom, and expert testimony that the noise level in her unit violated noise control provisions of the Code, was sufficient to satisfy the elements of a private nuisance claim (see Vacca v Valerino, supra; Mandel v Geloso,  206 AD2d 699). Although the Board's expert concluded that the noise level inside Whitmore's unit did not violate the Code, we agree with the court's resolution, in Whitmore's favor, of this conflicting testimony and its determination should not be set aside.” JP Morgan Chase Bank v Whitmore, 2007 NY Slip Op 04793, Appellate Division, Second Department, June 5, 2007  
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