“Pre-Contract”/Material Terms/Specific Performance: Plaintiff-purchaser and defendant-seller entered into an agreement to execute a contract for the sale of property. Purchaser made a 40K down payment but the parties were ultimately unable to agree to the terms of the formal contract. Plaintiff filed suit for specific performance arguing that the material terms were placed into the initial agreement. The Supreme Court, Dutchess County, denied summary judgment to plaintiff and granted for defendant based upon a  statute of frauds argument. The Second Dept. reversed the judgment as to the defendant…“Under the unique circumstances presented here, triable issues of fact exist as to whether the parties intended the letter agreement to be a complete or binding agreement (cf. Behar v Mawardi, 268 AD2d 400; Jaffer v Miles, 134 AD2d 572), sufficient to satisfy the statute of frauds (see General Obligations Law § 5-703[2]), and whether the terms left open to future negotiations were essential prior to the formation of requisite contractual intent (see Notar Servs. Corp. v Dalmazio, 110 AD2d 892; cf. Simmonds v Marshall, 292 AD2d 592; Sheehan v Culotta, 99 AD2d 544; Countreyman v Miller, 96 AD2d 568).” Cider Mill Friends of Open Space & Historic Preserv., Inc. v Cider Mill Dev., LLC, 2005 NY Slip Op 09056, Appellate Division, Second Department, November 28, 2005 
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