Planning Commission Approval for Wetlands Permit: Developer sought to establish a catering business on waterfront property and obtained a permit from the town planning board. Petitioners, adjacent homeowners, brought proceeding under CPLR Article 78 to set aside the permit because of the board's failure to refer the application to the county planning commission. The supreme court dismissed the proceeding because of plaintiff's failure to timely add an indispensable party, the applicant. The appellate court however, stated that the board, according to county code, should have referred the permit to the county code. "Where, as here, the required referral was never made, the Planning Board was without jurisdiction to approve the application". The court went on to reverse the ruling on the timeliness issue…"Where a local land use agency acts without jurisdiction in approving or denying a site plan, special permit, or other land use application, a challenge to such an administrative action, as ultra vires, is not subject to the 30-day limitations period applicable to review of the site plan, special permit, or other land use determination". The permit was sent back to the planning board for referral to the county planning commission. Matter of Eastport Alliance v Lofaro, 2004 NY Slip Op 09502, Appellate Division, Second Department, December 20, 2004    
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