Supreme Court, Nassau County 

Planning Board/Site Plan Review/Approval by Default/Pre-textual Requests: Petitioner sought to build an office building and submitted site plans for approval. Town code requires a public hearing within 62 days after a “properly prepared submission” and the issuance of a decision within 62 days after the hearing or the application will be approved by default. Town denied the request ten months after the submission citing failure to comply with a new ordinance (effective post-filing) and other violations. Petitioner brought an action to establish approval by default according to the code, arguing that the time period began to run upon the submission of the plans and that the town’s informational requests were pre-textual delays designed to accomplish an application of the new ordinance. Town argued that the default time period was not triggered inasmuch as the plans were not submitted properly, although they may have conformed to basic requirements. The Supreme Court, Nassau County, granted judgment for the town…“the mere submission of a site plan which, as a threshold matter, complies with the basic requirements ‘of the Glen Cove Zoning Code’ – as determined by the Building Department Administrator – does not alone establish that a site plan is ‘complete’ since applicable Code provisions identify a variety of additional items which must be included in a proper application for site plan review”. The Court stated that the plans were not properly submitted inasmuch as the plan did not contain information required by the town after ongoing requests and inquiries by the town. Significantly, the Court minimized the written guidelines for plan submission…“The Court notes that apart from the specifically enumerated elements of a proper site plan, the Code also confers upon the Board an exceedingly wide degree of latitude with respect to requests for data, since it authorizes requests for ‘any other information deemed to be necessary to determine the conformity of the site plan with the spirit and intent of this chapter’(Code §280-16[D][14])”. The Court also invoked SEQRA review to suspend the running of the default period (the town was the lead agency)…“The Second Department has recently reaffirmed that in general, where there is a conflict between the timing provisions of local, ‘approval by default’ ordinances and SEQRA’s ‘elaborate procedural framework’…‘SEQRA must prevail’” (New York City Coalition to End Lead Poisoning, Inc. v. Vallone, 100 NY2d 337, 347 [2003]). SEQRA review is not complete until the lead agency issues its findings and the town had not issued findings. Cervasio v. Planning Board of Glen Cove, Trial/IAS Part 7, Nassau County,  Index No.: 017334/07,12/18/2008.
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