Perpetuities/Option to Purchase: Plaintiff's predecessor sold two parcels, A and B, to defendant but retained an easement over parcel B. The contract stipulated that seller could cancel the easement and repurchase parcel B by tendering $100.00 any time after the expiration of two years from the date of the contract. 23 years later, seller's heirs, the plaintiffs, attempted the repurchase, prompting this action. Defendant moved to set aside a prior award to plaintiffs, arguing that the option violated the rule against perpetuities. The Supreme Court, Westchester County, agreed and vacated its prior ruling in favor of plaintiffs. The Second Dept. sustained... "EPTL 9-1.1(b), which prohibits remote vesting, applies to options….EPTL 9-1.1(b) invalidates the repurchase option in the case at bar because it granted the seller, 'or his heirs, successors or assigns' the power to repurchase Parcel B for nominal consideration well below the market value (Symphony Space v Pergola Props., supra at 479)." The Court stated that the savings statute (EPTL 9-1.3) was ineffective because the parties clearly intended the option to exist indefinitely.    

Barnes v Oceanus Nav. Corp., Ltd., 2005 NY Slip Op 06763, Appellate Division, Second Department, September 19, 2005 

opinion 



_1153556235

