Option to Purchase Unenforceable Due to Lack of Terms: Plaintiff sued to enforce an option to purchase.  The defendant responded that the option was unenforceable because it did not include financing terms. The supreme court agreed and granted summary judgment to defendant. Plus the supreme court, sua sponte, applied the statute of frauds to the option. Plaintiff appealed arguing waiver of SOF because defendant failed to plead.  The appellate court sustained… "Furthermore, the failure to plead the statute of frauds did not preclude the Supreme Court from granting summary judgment on that ground (see Rogoff v San Juan Racing Assn., 54 NY2d 883). In the instant case, Red Hook Marble, Inc., should not have been surprised by a statute of frauds defense…". Red Hook Marble, Inc. v Herskowitz & Rosenberg, Appellate Division, Second Department, 2005 NY Slip Op 01339, February 22, 2005  
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