Option Agreement/Tenants by the Entirety/One Spouse on Contract/Costs of Improvements Denied: Plaintiff brought suit for specific performance of an option agreement. Defendants own the property as tenants by the entirety, however, only the husband signed the agreement. The Supreme Court, Queens County, denied plaintiff’s request for specific performance and for costs of improvements, granted “purchase money paid” damages to plaintiff against the husband, and dismissed defendants’ request for use and occupancy damages. The Second Dept. reinstated defendants’ use and occupancy claim. The Court first reiterated that where the husband and wife hold by the entireties, both must sign the contract and the Court upheld the determination that the wife did not otherwise consent or ratify the agreement. As to the claim for costs of improvements the Court stated… “Where a vendor is unable to perform by reason of a defect in his title, ‘without the aid of fraud or bad faith, nothing can be recovered for improvements made or for the increased value of the premises produced by them’ (Walton v Meeks, 120 NY 79, 83; see Sirles v Harvey, 256 AD2d 1227, 1229;  BGW Dev. Corp. v Mount Kisco Lodge No. 1552 of Benevolent & Protective Order of Elks of U.S. of Am., 247 AD2d 565, 568-569; Story v Wood, 166 AD2d 124, 128). Because, contrary to the plaintiff's assertion, there is no evidence of fraud or bad faith on the part of the defendants, the plaintiff may not recover for the improvements he made on the Property, however extensive they were.” However, the Court agreed that “purchase money paid” is recoverable because “unlike improvements, such is not considered damages for loss of the bargain”. As for defendants’ claim for use and occupancy, the Court stated that here, the landlord-tenant relationship was never terminated because the option agreement was not valid. Hence, defendant, as landlord, was entitled to recover damages and the case was sent back to determine that value. Lelekakis v Kamamis, 2007 NY Slip Op 05474, Appellate Division, Second Department, June 19, 2007 
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