NYC Condemnation/Appeal: City sought to acquire owner’s parking lot for a sub-surface water distribution chamber.  The proposed use consumed 4,000 sq. feet of the 12,000 sq. foot parcel. The use also contemplated using the excess footage as a park. Condemnation is a two stage process, the second being a judicial confirmation of the CPC (City Planning Commission) decision in the first step. During the first step, the CPC held a hearing and the owner voiced objections to the taking and also urged that the taking was excessive inasmuch as the chamber only required 4,000 sq. feet. The CPC was not persuaded and issued a resolution approving the taking of the entire parcel for both the chamber and for the park. Thereafter, the City commenced step two of the process, vesting under Eminent Domain Procedure Law (EDPL) §402. Owner responded and sought to litigate the issues from the CDC hearing. The supreme court found that the City substantiated its need for the property and ruled against the owner. Both parties appealed, the City arguing that the merits of the taking were not an issue and that the supreme court should not have entertained owner’s arguments. The Court of Appeals ruled for the City. The EDPL 402 proceeding is not the proper forum for litigating the merits of the taking. Owner should have initiated an article 78 proceeding (CPLR 7801) within four months of the CDC’s decision in the first step. Matter of City of New York, 2006 NY Slip Op 02453, Court of Appeals, April 4, 2006
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