Mortgage Priority/Equitable Subrogation: Three banks extended loans to mortgagor… Bank A dated Feb. 29th/recorded March 21st; Bank B dated March 1st/recorded April 24th; Bank C dated April 18th/recorded May 7th.  Mortgagor made a partial withdrawal from B and paid a mortgage that was senior to A’s mortgage. Thereafter, mortgagor made a partial withdrawal from C and paid a mortgage that was senior to all of the above. Mortgagor defaulted and a foreclosure ensued with an attendant dispute amongst the mortgagees over priority. Bank C, arguing that the funds used to pay the most senior mortgage had priority over the other mortgages, moved for summary judgment and the Supreme Court, Queens County, denied. The Second Dept. reversed based upon equitable subrogation….“The doctrine of equitable subrogation applies ‘where the funds of a mortgagee are used to satisfy the lien of an existing, known incumbrance when, unbeknown to the mortgagee, another lien on the property exists which is senior to his but junior to the one satisfied with his funds’ (King v Pelkofski, 20 NY2d 326, 333-334). ‘In order to avoid the unjust enrichment of the intervening, unknown lienor, the mortgagee is entitled to be subrogated to the rights of the senior incumbrance’ (id.; see Roth v Porush, 281 AD2d 612, 614; Pawling Sav. Bank v Hunt Props., 225 AD2d 678, 680).” The Court stated that B is equitably subrogated and has priority over A to so much of B’s funds were used to pay the mortgage that was senior to A inasmuch as B did not have notice of A’s mortgage when B extended its loan. Then, A is next in line for its full amount. Then, C is equitably subrogated and has priority over B to so much of C’s funds that were used to pay the mortgage that was senior to B inasmuch as C did not have notice of B’s mortgage when C extended its loan. Then, B is in line for the remainder of its loan and C is last for the remainder of its loan. Bank One v Mon Leang Mui, 2007 NY Slip Op 02681, Appellate Division, Second Department, March 27, 2007
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