Mortgage Commitment Conditioned Upon Sale of Co-op/Return of "Down Payment": Plaintiff-purchaser sued to recover its down payment (financing term here..why don't we just call it a deposit.) The sale contract was conditioned upon the purchaser obtaining financing. Purchaser did obtain a mortgage commitment condition however, upon purchaser selling its own co-op at a specified price. The co-op was not sold…so the commitment expired. Thereafter, defendant-seller refused to return purchaser's deposit. The supreme court granted summary judgment for purchase and the appellate court sustained. "Since the plaintiffs could not comply with the conditions contained in the [*2]commitment within the time period provided in the contract, the commitment did not become firm, and thus did not cause the contract to become binding (see Munson v Germerican Assocs., 224 AD2d 670, 671; Lindenbaum v Royco Prop. Corp., 165 AD2d 254, 258-259; Kressel, Rothlein & Roth v Gallagher, 155 AD2d 587, 588; Weaver v Hilzen, 147 AD2d 634, 634-635). Therefore, because the plaintiffs were unable to satisfy the mortgage contingency, the Supreme Court correctly determined that they were entitled to the return of their down payment pursuant to the terms of the contract." Severini v Wallace, 2004 NY Slip Op 09280, Appellate Division, Second Department, December 13, 2004  
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