Court of Appeals Easement/Merger/Re-creation/Notice/Easement by Necessity: A and B created an easement between their lots to accommodate B’s access to a garage located on B’s lot. Thereafter, C bought both lots and then conveyed the servient estate without exception for an easement. C also conveyed the dominant estate but included the easement. The lots were conveyed to subsequent owners and over time, the driveway to the garage became obstructed by a large tree, a deck and fence, and the garage was used for storage. The defendant, the successor owner of the dominant estate, had the tree and fence removed to make way for access to the garage. The plaintiff, owner of the servient estate, brought this action to enjoin the new driveway. The defendant urged the Supreme Court to adopt the following positions; 1) the easement was recreated after the merger of title inasmuch as the plaintiff had notice of the easement and the easement was recorded in defendant’s chain of title after merger and/or 2) the easement was not extinguished by merger of title because the easement, irrespective of any grant, existed by necessity. The Supreme Court granted summary judgment to the plaintiff, finding that the merger of title extinguished the easement and that the easement was not recorded in the plaintiff’s chain of title subsequent thereto. Hence, the plaintiff’s lot was not burdened by the easement. The Appellate Division, citing a prior Court of Appeals case, reversed based upon defendant’s argument #1 above . The Court of Appeals addressed both of defendant’s arguments and reinstated the Supreme Court decision. First, the holding of the prior case that the Appellate Division cited for precedent was explained;  the Court stated…“We held that an encumbrance must be ‘record[ed] in the servient chain [of title] . . . so as to impose notice on subsequent purchasers of the servient land’ (Id. at 240). We did not hold that a subsequent purchaser's notice of an extinguished encumbrance, that once burdened the servient estate, was sufficient to recreate that encumbrance.”. The Court then addressed the necessity argument, comparing the facts of this case with those of a landlocked parcel. Here, access to the garage is a convenience, not a necessity as where a common owner subdivides without providing access. Simone v Heidelberg, 2007 NY Slip Op 08778, Court of Appeals, November 15, 2007  
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