Mental Capacity/Deed/Administrator Waives Attorney-Client Privilege: Son took care of debilitated mother for 14 years. Mother went to attorney and executed a deed to son several months before she passed away. Daughter contested mother’s capacity and sought to set aside the deed. Son, who served as administrator of mother’s estate, waived the attorney-client privilege on behalf of his deceased mother in order to present evidence of mother’s capacity via supervising attorney’s testimony. The Supreme Court, Nassau County, determined that mother was possessed of her faculties and dismissed daughter’s contest. The Second Dept. sustained, stating that son, as administrator, had the authority to waive the attorney-client privilege. The Court went on to establish that the transfer was valid…“Further, clear and convincing evidence established that the decedent made a valid inter vivos gift (see Gruen v Gruen, 68 NY2d 48, 53) or, more specifically, that the decedent was alert and aware, and understood the nature of the transaction at the time she executed the deed (see Whalen v Harvey, 235 AD2d 792, 794-795; Matter of Van Patten, 190 AD2d 322, 324). Testimony by the decedent's friends and relatives established that, at all relevant times, she was alert, aware, and highly independent. Further, the decedent's cardiologist and internist testified that the decedent's mental ability never deteriorated. In addition, Silver asserted that the decedent's correct responses to routine inquiries he made concerning the date, year, and name of the president, just prior to her execution of the deed, revealed her to be oriented and aware.” Matter of Bassin, 2006 NY Slip Op 02751, Appellate Division, Second Department, April 11, 2006 

opinion 



