Mandamus/County Clerk/Recording/Ministerial Duty/Recordable Form: MERS sought mandamus to compel the Suffolk County Clerk to record mortgage documents executed by MERS as nominee or mortgagee of record for lenders. The Clerk refused to record MERS mortgages arguing that, as MERS has no interest in the loan or mortgage, the mortgage does not create a proper conveyance. Hence, as the mortgage does not create a conveyance, it cannot be recorded. Furthermore, as MERS has no interest in the loans and mortgages, MERS cannot execute and record other mortgage documents as well. The Supreme Court, Suffolk  County, ruled that the Clerk has the ministerial duty to record a mortgage that depicts MERS as the nominee (provided that mortgage is in recordable form-ie. properly acknowledged). However, the Court ruled that as for assignments, discharges and other mortgage documents, MERS cannot effect a transfer because MERS does not have an interest in the mortgage. The appellate division ruled that the Clerk has the duty to record all documents executed by MERS as nominee.  The Court of Appeals sustained.  The Clerk does not have authority to look beyond the face of the document to pass on the substance or effect of the document. The statute mandates that, as long as the document is properly acknowledged, the clerk “shall...record the same”.  § 291, Real Property Law. The Court did not address whether the practice by clerks of rejecting documents that are otherwise in recordable form constitutes the unauthorized practice of law. A concurring judge opined that the majority does not address whether MERS has standing to bring foreclosure actions…“those issues remain for another day”. A dissenting opinion states that “ministerial duty” includes passing on whether a conveyance is created by the document. Both the concurring and dissenting opinions mentioned the diminution in assignment recording fees accruing to the County (“allegedly over one million dollars a year in Suffolk County alone”) because MERS has effectively supplanted the recording of assignments. Matter of Merscorp, Inc. v Romaine, 2006 NY Slip Op 09500, Court of Appeals, December 19, 2006 
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