Lis Pendens/Specific Performance/Cloud: Defendant entered into a contract of sale with tenant. Thereafter, defendant, doubtful of tenant's financing, entered into another contract with plaintiff. Plaintiff's contract included a provision that relieved defendant of liability for incurable title defects but also giving plaintiff the option to purchase subject to. Soon after the second contract, tenant came up with the money for the purchase, sued for specific performance and filed a Notice of Pendency, which became a cloud on title. Defendant contested but was not successful in having the notice cancelled. Plaintiff then sued for specific performance on his contract as well, arguing that plaintiff did not have to take subject to the Notice of Pendency because defendant did not make a good faith effort to have the notice cancelled. Defendant argued that plaintiff breached because plaintiff failed to make an election of remedies, either take subject to the Lis Pendens or take the down payment back. Both parties filed for summary judgment and the Supreme Court, Suffolk County ruled for defendant. The Second Dept. sustained, reiterating that a seller has a good faith duty to clear title defects and in this instance, defendant had made a good faith effort. Furthermore, plaintiff was in breach…"When Emptage refused to make an election of remedies, i.e., accept title with a cloud or return of its down payment, it defaulted and the contract was terminated (see Progressive Solar Concepts v Gabes, supra; Calligar v Fradkoff, supra at 498; see also Eckel v Francis, 5 AD3d 719, 721-722)." No mention of where the down payment went. Emptage & Assoc., Inc. v Cape Hampton, LLC, 2005 NY Slip Op 05249, Appellate Division, Second Department, June 20, 2005 

opinion 



_1153556235

