Liquidated Damages Clause vs. Unenforceable Penalty: Plaintiff-borrower had a $40,000,000.00 revolving line of credit with defendant/lender. The loan agreement included a liquidated damages clause in favor of defendant in the event of early termination of the agreement. The loan was terminated early (principal and interest was eventually paid in full) and defendant offset amounts due to plaintiff from defendant to cover the liquidated damages. Plaintiff sued to have the liquidated damages provision declared unenforceable. The supreme court ruled that the amount of liquidated damages were so disproportionate to the amount of actual damages such that the liquidated damages provision was rendered unenforceable…it amounted to a penalty. The appellate court agreed. However, the Court of Appeals reversed and ruled that the plaintiff failed to show that the defendant's actual damages were readily ascertainable and therefore, the liquidated damages provision was enforceable. "The conclusory affidavit of JMD's president, which relied entirely on the memorandum of law prepared by JMD's attorney, provides no factual basis to support any conclusion that the early termination fee was an unenforceable penalty (see e.g. Bush v St. Clare's Hosp., 82 NY2d 738 [1993]). JMD presented no proof to show that Congress's prospective damages upon early termination were capable of precise estimation at the time the parties executed the Agreement, or that the early termination fee was grossly disproportionate to this probable loss." JMD Holding Corp. v Congress Fin. Corp.,   2005 NY Slip Op 02565, Court of Appeals, March 31, 2005
opinion 



_1153556235

