Lien Law/Trust Funds/Termination: Contractor sued sub to impress a trust on funds paid to sub. Sub countered that contractor, as a non-beneficiary, had no rights under the Lien Law and that contractor breached its contract by failing to deliver notice of termination as required by the contract. Supreme court denied both parties' motions for summary judgment. The appellate court sustained. There were fact issues as to whether the sub's alleged failure to perform under the contract relieved the contractor from subsequent compliance with contract terms. "Generally, where parties agree on a termination procedure, the clause must be enforced as written (see A.S. Rampell, Inc. v Hyster Co., 3 NY2d 369, 382; General Supply and Constr. Co. v Goelet, 241 NY 28; Blumberg v Florence, 143 AD2d 380, 381). Nevertheless, '[o]nce it becomes clear that one party will not live up to the contract, the aggrieved party is relieved from the performance of futile acts, such as conditions precedent". The court also sustained the contractor's claim under the Lien Law as a subrogee. J. Petrocelli Constr., Inc. v Realm Elec. Contrs., Inc, Appellate Division, Second Department, 2005 NY Slip Op 01165, February 14, 2005    
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