Judgment vs. Subsequent Foreclosure On Same Debt: Plaintiff-mortgagee obtained a confession of judgment on an unrecorded 2nd mortgage. The judgment was docketed but plaintiff did not execute. Thereafter, first mortgagee foreclosed, the property was sold to a recorded and subordinate mortgagee who later conveyed to the mortgagor's daughter. Plaintiff, alleging fraud, sued to set aside the transactions and to foreclose his mortgage. The supreme court dismissed plaintiff's case because of the recording/notice issue. The appellate court affirmed but for another reason..."RPAPL 1301(1) provides that '[w]here final judgment for the plaintiff has been rendered in an action to recover any part of the mortgage debt, an action shall not be commenced or maintained to foreclose the mortgage, unless an execution against the property of the defendant has been issued . . . and has been returned wholly or partly unsatisfied.'" Here the plaintiff never attempted to execute therefore, he was not entitled to foreclose. Sabbatini v Galati, 2005 NY Slip Op 00251, Appellate Division, Second Department, January 18, 2005
opinion 



_1153556235

