Inconsistent Act/Abandonment of Contract: Plaintiff-purchaser sued for specific performance and moved for summary judgment. Defendant denied and moved for summary judgment arguing that plaintiff did not have the funds to perform and that plaintiff could not enforce the contract. The Supreme Court, Suffolk County, denied to both and the Second Dept. sustained. First, the Court stated that plaintiff failed to show  financial ability…“Unsubstantiated assertions that the funds necessary to perform could be secured, or conclusory assertions that the plaintiff was ready, willing, and able to perform, are insufficient to satisfy this burden…” The Court went further and stated that here, the plaintiff acted inconsistent with the contract and therefore, may be prevented from enforcing it...“‘A contract will be treated as abandoned when one party acts in a manner inconsistent with the existence of the contract and the other party acquiesces in that behavior. That is, the refusal of one party to perform [the] contract amounts to an abandonment of it, leaving the other party to his [or her] choice of remedies, but his [or her] assent to abandonment dissolves the contract so that he [or she] can neither sue for a breach nor compel specific performance’”(Savitsky v Sukenik, 240 AD2d 557, 559, quoting 91 NY Jur 2d, Real Property Sales and Exchange § 146). “‘The issue of repudiation or abandonment is an issue of fact’ (Bercow v Damus, 5 AD3d 711, 712). The defendants failed to establish, prima facie, that the plaintiff had abandoned the instant contract.” Aliperti v Laurel Links, Ltd., 2006 NY Slip Op 02317, Appellate Division, Second Department, March 28, 20062006   
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