Golf Course/Adjacent Property/Nuisance/Trespass: Plaintiffs own homes next to a golf course. Aspiring golfers, striving for that 300-350 yard straight shot, hook and slice their drives along various predestined routes; the errant golf balls invading plaintiffs’ premises and causing damage. Defendant golf course has a history of paying damage claims but has ignored requests to remedy the problem. Plaintiffs filed suit alleging private nuisance, public nuisance, trespass and negligence and sought a permanent injunction. The Supreme Court, Nassau County, denied summary judgment to plaintiffs and defendant. The Second Dept. reversed for plaintiffs…“The plaintiffs established that the defendant's conduct constitutes a private nuisance because the operation of the driving range in a manner that allows golf balls to continuously escape the range produces a tangible and appreciable injury to the plaintiffs' property that renders its enjoyment especially uncomfortable and inconvenient (cf. Nussbaum v Lacopo, 27 NY2d 311, 315; see also Hoffman v Foxfire N., 1 AD3d 1005). The plaintiffs established that the defendant's conduct constitutes a trespass because the golf balls have invaded the plaintiffs' property with such frequency and over such a long period of time, without defendant even attempting to remedy the situation, as to amount to wilfulness (see Izzo v Town of Smithtown, 293 AD2d 653; Zimmerman v Carmack, 292 AD2d 601, 602). Finally, the plaintiffs established that the defendant was negligent because it breached its duty to exercise reasonable care in the maintenance and use of its property to prevent foreseeable injury that might occur on adjoining property by failing to take precautions in design and location, in the form of play, or in the erection of protective devices as a safeguard against injury to the plaintiffs.” The Court denied the public nuisance cause because the plaintiffs failed to show special injury. Gellman v Seawane Golf & Country Club, Inc., 2005 NY Slip Op 09277, Appellate Division, Second Department, December 5, 2005 
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