Foreclosure/Limitations/Tolling/Acknowledgment of Debt: Plaintiff sued to foreclose a mortgage that included an amount for a prior existing debt. Defendant responded with the statute of limitations. Plaintiff moved for summary judgment arguing that defendant tolled limitations inasmuch as 1) defendant executed the mortgage as an acknowledgment of a prior debt and 2) defendant made a payment on the prior debt. Defendant moved for summary judgment on the limitations defense. The Supreme Court, Westchester County, granted for plaintiff and the Second Dept. reversed finding that defendant did not toll the statute of limitations…“The defendant Elena Duke Benedict's execution of a mortgage in 1996 did not qualify as an acknowledgment of a prior existing debt such that the statute of limitations was extended pursuant to General Obligations Law § 17-105(1) (see Comerica Bank, N.A. v Benedict, 8 AD3d 221, 223). Additionally, the statute of limitations was not tolled, as the plaintiffs contended, due to Benedict's alleged partial payment of a prior existing debt. ‘In order [for] a part payment [to] have the effect of tolling a time-limitation period, under the statute or pursuant to contract, it must be shown that there was a payment of a portion of an admitted debt, made and accepted as such, accompanied by circumstances amounting to an absolute and unqualified acknowledgment by the debtor of more being due, from which a promise may be inferred to pay the remainder’ (Lew Morris Demolition Co. v Board of Educ. of City of N.Y., 40 NY2d 516, 521).” As far as the partial payment, the Court simply stated that the plaintiff failed to produce enough proof to show that the payment tolled the limitations period. Comerica Bank, N.A. v Benedict, 2007 NY Slip Op 02874, Appellate Division, Second Department, April 3, 2007
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