Foreclosure Action/Breach of Contract/Res Judicata?: Plaintiff brought foreclosure action. However, at trial, plaintiff attempted to receive only a money judgment pursuant to the note and did not introduce the mortgage into evidence. Defendant successfully moved to dismiss the action because plaintiff failed to seek leave of court prior to commencing the action on the note as required by RPAPL 1301(3). Thereafter, plaintiff moved to amend the judgment for a ruling that plaintiff could maintain a separate action on the note. The supreme court denied the motion. The appellate court reversed…"This foreclosure action resulted in a judgment in the defendant's favor dismissing the complaint, thereby precluding the plaintiff from commencing another action to foreclose the mortgage. However, since the foreclosure action is no longer pending and did not result in a judgment in the plaintiff's favor, the plaintiff is not precluded from commencing a separate action on the note". McSorley v Spear 2004 NY Slip Op 09475 Appellate Division, Second Department December 20, 2004
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