Failure to Tender Down Payment Construed as Non-Material/Question of Fact: Plaintiff and defendant signed a contract for the purchase of 113 acres of land to be subdivided for house sites. The sales price was $8,000,000 and the down payment was $5,000. The contract was contingent upon subdivision approval. The parties commenced the approval process but the plaintiff failed to actually tender the down payment. A year later, defendant refused to complete the sale because of increased property values. The defendant’s case was premised on the fact that the $5,000 down payment was never tendered. Plaintiff sued for specific performance and the Supreme Court, Orange County, granted summary judgment to defendant based upon the breach of a material term, i.e. the failure to tender the down payment. The Second Dept reversed…“Although the failure to make the down payment required by a standard real estate contract will generally constitute a material breach of the agreement warranting rescission (see Daimon v Fridman, 5 AD3d 426; Elghanayan v Forest Hills No. 2 Co., 123 AD2d 417; Rawcliffe v Aguayo, 108 Misc 2d 1027), considering all of the circumstances of this case, including the disproportionately small amount of the down payment and the conduct of the parties, we find that an issue of fact exists as to whether the failure to deposit the down payment check was a material breach.” The Court stressed that defendant, having assisted with the approval process, may have waived its right to assert the down payment defense. The Court also stated that defendant may have been required to tender a notice of default and right to cure. RR Chester, LLC v Arlington Bldg. Corp., 2005 NY Slip Op 07675, Appellate Division, Second Department, October 17, 2005 

opinion 



_1153556235

