FDIC/Assignment/Tax Foreclosure: FDIC assigned a mortgage in 1995 and the assignment was not recorded. Thereafter plaintiffs, the holders of tax liens, sought to foreclose and in 2002 obtained FDIC consent pursuant to statute…“12 USC § 1825(b)(2) states, in pertinent part, that when the FDIC acts as a receiver, ‘[n]o property of the [FDIC] shall be subject to levy, attachment, garnishment, foreclosure, or sale without the consent of the [FDIC], nor shall any involuntary lien attach to the property of the [FDIC]’ (see Simon v Cebrick, 53 F3d 17, 21 [holding that mortgages held by the FDIC could not be extinguished through foreclosure of tax liens without the FDIC's consent].” Assignee claimed that plaintiffs had to obtain assignee’s consent as well. Plaintiffs and defendant moved for summary judgment and the Supreme Court, Richmond County, granted for plaintiffs. The Second Dept. sustained and stated that although the benefits that accrue to federal agencies normally inure to the benefit of assignees, here, the FDIC has withheld the right to consent from those who take property from the FDIC…“While the assignees of a mortgage previously held by the FDIC enjoy the same protections as that federal agency (see Beal Bank, SSB v Nassau County, 973 F Supp 130, 133; National Heritage Life Ins. Co. v T.J. Props. Co., supra; Raven Portfolio v City of Watertown, 280 AD2d 888), the FDIC's policy not to assign the right to consent to foreclosure ‘reflects a plausible construction of the statute and does not otherwise conflict with Congress' express intent’ (Cambridge Capital Corp. v Halcon Enterprises, Inc., 842 F Supp 499, 507; see CDS Recoveries v Davis, 277 AD2d 567, 568).” This opinion did not address the rights of an unrecorded assignee. NYCTL 1998-1 Trust v Cooper Third Assoc., 2007 NY Slip Op 06352, Appellate Division, Second Department, August 7, 2007
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